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STIiEFEL 
LEVITT 
& WEISS 



B-Maii: n>d, r-, ,. ' *f,h r 

November 16, 1998 
Via Hand Delivery 



atianat Association ofSecurlti.es Dealers, Inc. 

15 Market St. 

m Francisco, CA 94105 



Dear Ms. Hall; 



In accordance with the October 26, 1.998 Preliminary Hearing Order in" this 
matter, Respondent Fidelity Brokerage Services ("Fidelity") hereby moves to dlsmissjthe claims 
■f i a. i t. Chi rsuant to the applicable statu f limitations. Plea 

•" ' > j to th *brtrators for their review. J 

BACKGROUND 

This arbitration arises from a short sale of Mylaa Laboratories, Inc. ("Mylan") by 
Claimant on Jury 2, 1992. On that date, Claimant placed three orders with Fidelity. First, 
Claimant placed an order to sell short 1,000 shares of Mylan at $39.7 ! 1 Ciairna 
cancelled that order. Third, Claimant placed an order to sell short 1 ,000 shares or 1 
$39.875and il - • '.ill-cancelled order to repurchase 1,000 shares at a limit pi 

• i erfheopens r - ! tely for Claim i 

declined to $36 in July. Thus, Claimant's My 1992 monthly statement' showed that Claimant 
i ( resof Myl ind an open order to parchasi hare 

of Mylan at a limit price of $3 6, ' (Attached hereto as Exhibit A is a copy of Claimant's monthly 

j : 

Mylan stock split ftvo-ibr-one on August 3, 1992, thereby doubling Claihiaat's 
open short position to 2,000 shares. In an apparent effort to cover his increasingly unprofitable 

< , ",,.,-'„,-,'.-. . r* it 

shares ofMylan at a limit price of $22.75 ($45.50 pre-split, for a total open short position, of i 



e1:05-cv-01114-JR Document 12-8 Filed 09/09/2005 Page 3 of 9 

i , , 1 1 14 j' t u, nent 3 -4 I 



STEEPEL 
LEVITT 
k WEISS 



4,000 shares), and placed an order to purchase 4,000 shares of Mylan at a limit pride of $20 ($40 . 
pie-split). On August 28, 1992, Mylan closed at $28.75, never reaching the $20 litter purchase 
price. Claimant's open positions - a 4,000 share short and a 4,000 share limit purchase order - 
were reflected on Ms August monthly statement (Attached hereto as Exhibit B is a copyof 
Claimant's monthly statement for tire period August 1 - August 28, 1992.) M | 

Because of the increasing debit in Claimant's margin account caused by his on' 
of-the-money short position in Mylan, on August 27, 1.992 Fidelity exercised its right to execute 
a forced margin buy-in of 900 shares of Mylan at $24,375, thereby recii u -•,,,• 
position to 3,100 shares. (Attached hereto as Exhibit C is a copy of Claimant's ro >ti V, 
statement for the period August 29 - September 25, 1992. The settlement date to ! 

margin buy-in was September 3, 1992.) At the end of September, Claimant rem. i d 
3,100 shares of Mylan, as reflected on his monthly statement for that period. i 

During the months of October and Nov c t iihoiight no , 

trade bis account, he did not trade Mylan and his open short position - i 

Decern 1, 1992, < purchased 725 si " « > > , ' , « , , <• 

limit of $24,375. On. December 3 1 1992, Mylan closed at > - I j i failing te> decline to 
Claimant's limit price of $24,375. As a result, as of December 31, 1992, Claimant remained 

io . .1 - ,' ii n li - ■ . > • i I ,t 

hereto as Exhibit T) is a copy of Claimant's monthly statement for the period November 28 - 
7 < I 1 ! <• . ' ' ' I 1 

Claimant continued unsuccessfully to attempt to cover bis losing position through 
'•.,', i ,. - i • t s v u ' c t ri ' "" 

shares of Mylan t a limit of $33 .375, AU-or-None. (Attached hereto as Exhibit E is [ copy of 
Claimant's monthly atementf dJa; iry 29 1993.) As of I 

< « i 93, M i ' gatafai! dine to Claiman 

$33,375. Finally, on February 5, 1993, Claimant closed his short position by purchasing 2,375 
Mylan shares at the market price of $35.25. ! •'; 

la sum, Claimant received proceeds of $84,985.32 from the Mylan shirt sales in 

$42,208.52. , 

Based upon, the foregoing facte, Claimant alleges that Fidelity defrauded hirii in 
connection with his short sale of Mylan in My 1.992 and that Fidelity breached a fiduciary duty 

.. a . -." ' ' ughflw claims are oil hoot merit, d 

the further reason that they are untimely and barred by the applicable statutes of limitarionsJ 
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ARGUMEN T | 

i. <. i W.M-.M' •■ I I \r-- S. ii I •_IUrt!il-Li|^ Mil. \!TU> -Ml SI '. I ' li^nl ! .PI i i . ! Ic.i-,-, 

i longest limitations period h 1 i u •<-,,'•> 
on notice of his claims, and the applicable statutes of limitations began to run, no later than 
September 1992, when Claimant admits that he received a monthly statement for the period 
1992 on Sept , • >2 and thai isco clHJJn 
,1 , , I i . , • 'V * .<> " - i . - t - ' • • - 

on notice of his claims, and die applicable statutes of limitations began to run, no 
September 10, 1992. However, Claimant did not file this case until! • •' * 
years after he had notice of his claims, | ; '■ ', '' 

Clamant >> ler botl ichuse . i 1 > , ! 

statutes of limitations applicable to' Claimant's claims .for fraud and breach of fiduciary 'duty is 

' three years. . % < n laws ck 260, § 2A; Cat, Code Civ. Proc. § 338(d). The statutes of 
> . , rut len. Claimant disco-* I, or shoul i - I ivii 

•> . I • J' . > • 7 1 

H L«.'(l m 'i i . > '•' 

• * 



Here, without 3 clear statement of the legal basis for Ms claim, Claimant 'appears 
to allege fraud and breach of fiduciary duty with respect to his short sale of 1,000 MJ'lan shares 
on July 2, 1 992. Although Fidelity vigorously denies any allegation of wrongdoing, Claimant 

houldiiavefc • J hlji r n , "_ li 4 ii it 

early July 1992 arid his month-end statement in early August 1992. since those documents -fully 
disclosed Claimant's open short position. Despite Claimant's allegations < the contrary ' 
(Statement of. Claim, 2:4), his short position in Mylan was specifically disclosed on his July 1 992 
lonfhiy statentei I me, he had owiedgei tela i r . * assshisql 

those alleged claims accrued, and the statutes of limitations began to run. However, plaimant 
did not commence this arbitration until May 1 998, nearly 6 years after he, had notice of the tacts 
. -oe<"^ mg hjs claims. ! \\ \ 
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Even assuir arguendo that Claimant did not know the facte which gave 'rise tc 
Ms allegations in July 1 992, Ms claims are still rime-barred. Claimant explicitly admits that he 
received a monthly statement for the period August 1 - August 28, 1992 on Septe 
and .that lie discovered Fidelity's allegedly "fraudulent activities" at that time. (Statement: of 
Clain 7-18.) Tl fore, Gain s put on o hi t i *1 pn i r i 

of lirmtafions began to run, no later than September 10, 1992. I 

it >i ,_., nt's claims for breach l t £ I 

Me ear statute of limitat ur r both I usett d f< t la See M 

Laws ck. 260, § 2A; Cat. Code Civ. Proc. 338(d). Thus, Claimant's breach of & 
. claim is completely barred because Claimant asserts that he was aware that Fide 
failed to take certain actions (e.g., failure to execute trades or failure to inform hti. ;M laj 

positions) no later than September 1 0, 1 992. 



Claim; 






Inotaccrae ttl 1994 

"/,!'>■• . t» iu'1 xrj I,,j . , , i i ■ -i „ , , 

to hirn and the Securities and E\ ge Cora ion wl I ily den hi 

' « i .. < • ' , i . . , I i 

The applicable statutes of limitations specifically state that a cause of action for fraud cr breach 
of fiduciary duty begi i ;ru ipohthe > j of the facts constituting the rr I 

aimant nota.il thai disco i , sipt of Fidel 

and the Securities and Exchange Commission - nor could he ~ because those ietlersinierely 
articulated Fideht; < i 'ing the facts of tMs case. j i 

A letter of inquiry or complaint to the Securities and Exchange Commission or to 
Fidelity does not constitute commencement of an action sufficient to toll the statutes tof ' 

r^ii'u' i Proc. §333. _n _ > is commenced, 'tit the meaning of this title. 

"' ' ' >■ ' • - " i i . \i . < d, 

i i - '1 i ' < a flitfiitatioti beg . - ,. 

e years after his claims expi I ! 



Claimant wt 

Moreover, Claimant has de 
within the prescribed perioi 
Court between 1990 and IS 
as Exhibit F are true and cc 



is .fuily aware of his claims no later than September 10, 1992. : '. 
monstrated that he was fully capable of commencing this action' 
i: he filed at least three pro se civil actions in San, Francisco Super! 

• 1 it fane odinq on in this c (A hedhei 
meet copies of such filings.) His failure to file timely ibis : action ba 
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for the foregoing reasons, tile applicable legal principles require tbafCIaiinaaf s 
staie claims be dismissed. I 

il. Mi;. < :im'- i ui>i- kn.iuiji.i. me sv-^ i utUij i A in. \s i : :-!« ml i Mi mi. 

Claimant does not dispute that the longest statute of limitations applicable to his 
iaims is the thi ir limil asp unn i i oil i 

California Code of Civil Procedure § 3 3 8(d). (Second Supplemental Claim, 3:22.) Instead, 
Claimant argues that his claims are not time barred because the six-ye il >noi 

JASD ■ r ,. , . Rule 10304 supercedes the licabl as I j 

California statutes of limitations. This argument fells as a matter of law. . \ 

NASD Code of Arbitration Procedure Rule 10304 does not extend the applicable 
statutes of limitations. Without citing any supporting authority, Claimant argues tl ! 
limitation for bringir itration claim un Dm t(6) J' 

, 1 1 i r L'o-iui ii 1 tl > i ( a up] tal Claim 26.) 

• >' g SD Code Rule 10304 explicitly states that it 

applicable statutes of limitations: j , ; 

No dispute, claim, or controversy shall be eligible for submission i 

this Code where six (6) years have elapsed I 
from the occurrer e mg rise to the ispute, claim 

" ~i section shall not extend applicable statutes I 

ns, not shall it apply to any case which is directed to j 

3}' a court of competent jurisdiction. (Emphasis added.) I 
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< ..'J>'. 1 .'! 1 s|<iV '>.>u I'i'.VYi-Jv 

For the reasons stated above, Respondent Fidelity respectfullv requests tikt all 
claims against it be dismissed and that Fidelity be awarded to costs, fora.cn fees and such other 
relief as may be just and proper. j . , ; 



Respectfully submitted, 

STEEFEL, LEVITT & WEISS 
A Professional Corporation 

B y /WR^X 



in M. Fischer 
Attorneys for Respondent 
Fidelity Brokerage Services 



;: Samuel G. Cbia (via U.S. Mail) 
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